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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

) mr«a «r«or« mo gs sma
Revision application to Government of India :

( 1) #tr nrar yca 3re/fr, 1994 6t nr 3raa amg Tf1;! l'!l1'fC'1T c!5 <ITT ii ~ mxr m'r '311-mxr c!5 w1.p:r i:r,¥
cjj 3krfTI grtrr area 3ft Ra, ma st, f4a +inc, rura FcrwT. ml1.\T ~. m'fcPr cfti:r +raa, ia mf, a fe
: 110001 <ITT~ \i'IRT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, p·arliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) <IR 'li'fc;r ~ ~ c!5 lWwf ii ura ht r au ft4t aver u 3rz ara j <TT fcITTfr ~ ~ ~
+rwera i m a a g; mf j, a fas4t wvgm at rwgr i ark az ffaa ii a fhR rwgrur i gt me t ,hut a
ar g{ st

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exporte r
territory outside India. ·
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(b)

(7T)

(6)

In case of rebate of duty of excise on goods exported to any country or ierritory 6utside l~dia of
on excisable material used in the manufacture of the goods which re exported to any country
or territory outside India. -~ ' ·

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
' .... ' . · .

3if Garza ala zea :fIBR a fry uit sgel Ree mru 6t nu{ & ail ha arr it za nr vi zm a
~ a~. a~ cfj &RT i:rrfur cIT ma q qr qrfl 3nf@,fzm (i.2) 1998 'cTRT 1os rfgr fa& st I _

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)

Act, 1998.

(1) ht snea yea (sr4ta) Rra64), zoo4 far 9 cfj aifa faff{e qua ia g--s at uRai #,f arr cfj
,R am2 hf f2fa 8h mu ftnp-arr?u vi an9a am2 al at- ufzii nrt fr 3ma fhur urr
mfITT! I '3"flcfi Wl!:f arr <. al rfhf a aifr ml 35-z ii ffRa #t cfj :f@Aqr # er el3I-s 4Tar

ml >lfu f1 et nfgI

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 0
Major Head of Account.

(2) ~ alW<Pf cfj Wl!:f urej via van Va Ta qt zn Ga q "ITT ID ~ 200/- tJ5'R:r :f@A ml urg ail uzi
ira an vn car wna it it 10o/- #l #a y77at #it Gt

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ks4hr sf)cal at@rm, 2o17 #l arr +12 #a iifa--

Under Section 112 of CGSTact 2017 an appeal lies to :-

~qRmc; 2 (1) c1J i:i «al; 3ryar # 3rra 6l ar4ta, rfrci cfi -r-rr=r&r if ~~. ~
urea yea vi ara arfl#tu mraf@raw (Rre) al 4fa ftu #)f8a, 1star i 2 mr,

girt araa ,3rar ,fr+a,31<natal -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.

•The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- whe,re
amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated.

0
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'(3) ~~~if~~~ cpf~ mc=rr % it rat pe silg a frg #t cpf :fRfR '344@
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal_ or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria worl< if
excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ,-ljJlJlcill ~~1970 <1m fflfuc, c#l-~-1 cfi 3-"[(f[@ fffa fhg 31Jara 3mdaa zn
er mar zre,Ren,fa fofua IT@rat 3mag re)a# van uR u .6.5o W cnT ,-ljllJlcil.l ~
fee mu 3t a1Reg]

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.

0

(5)

(34)

gr 3it ii@rmi al friru av a fznii a) 3ffi '41 'cilR 3naffa f0ut ult % \YJ1" x-fii:rr ~.
t1 qrgrc vi hara 3r4)tr znrznf@rau (c!TTm~) frn:r:r. 1982 if frri%c=r % I

Attention in invited to the rules covering these and other rela~ed matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

Ria zyca, €tr sura zen gi hara r4)Ra nznf@raver (Rre). a ff ar@cat a ~- 11
aar miar (Demand) , is (Penaltv) QJf 10% qa 5srar #cl 3rfaf krzif, 3f@raa ra ;3f.RT'-io. " "
ats sur ? !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

(iii)

(35)
~3c=9R;~tyc1, 3i'R"~q,t'cl1" 3Rnh:r, ~rrfi:ra'tfrm "~cf,'rmar"(Duty Demanclcd)-

(i) . (Section) Ws 11D #saza fRfRr «if@;
(ii) fernna calhf@z #rfa;

crlzhffezmiarra 6 4aa 2zr ufar.
e> zrzqasm'ia3fl' uzg uasat#t arcar ii, 2rft' rfra are #fr ua raaa fan zrn?

C\. C\. .:, . C\.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 33
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

(!viii) amount determined under Section 11 D;
(lix) amount of erroneous Cenvat Credit taken;
(Ix) amount payable under Rule 6 of the Cenvat Credit Rules.

~ ~ ~r 'cl1" ~- 374lr f@aur a rarer srg grca 3fmIT ~~ "<l"T c;-us fclqtf?.a ITT -ar mar fct;v -nr ~wc11
2 3 2

'cl1" 10% 3fJrctTaT q"{ 3ITT" ~~ ?;"Us fcl cl IR.ct ITT oof ?;"Us 'cl1" 10% 3fJrctTaT q"{ cf,'r -aT ~ ~ I
3 3

6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."

II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services
Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
states) Act,2017,may file an appeal before the appellate tribunal whenever it is constit W~~1Jf: three
months from the president or the state president enter office. ,f;'f>-,_,>• •1•'••,<:~~

e: cc> .%
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ORDER-IN-APPEAL

1. This order arises out of an appeal filed by M/s. Addis Infrabuild LLP,

having registered office at 32, 3"° Floor, Roopa Building, Sona Roopa,

Opposite Lal Bunglow, CG Road, Ahmedabad-380009 (herein referred to as

'appellant') against Order in Original No. CGST-VI/REF-44/Addis

Infra/DC/Neetu Singh/2020-21 dated 30.12.2020 (hereinafter referred to as

'the impugned order') passed by the Deputy Commissioner of Central Tax,

Division VI, Ahmedabad South (hereinafter referred to as 'the adjudicating

authority').

2. Facts of the case, in brief, are that the appellant is engaged in

providing taxable service under the category "Construction Service"

including certain other services, falling under erstwhile Section 65(105) of

the Finance Act, 1994 and holding Service Tax Registration Number

ABAFA3593MSD001. The appellant has filed an application for refund for an

amount of Rs.53,41,867/- on 28.09.2020 under Section 11B of the

erstwhile Central Excise Act, 1944 as made applicable in the case of Service

Tax matter vide Section 83 of the Finance Act, 1994 on the ground that the

customers who had made their booking before July 1,2017 and had paid

amount for their booking before implementation of GST law, have cancelled

their booking post July 1,2017. Since the Service Tax had been paid but the

output service was not implemented, the Service Tax was no longer payable

and accordingly they had applied for refund of such Service Tax paid by

them. The refund claim was rejected vide the impugned order by the

adjudicating authority treating as time-barred as per the provisions of

Section llB of the Central Excise Act, 1944. The adjudicating authority has

relied upon the judgement in the case of M/s. Vodafone Cellular Ltd. Vs.

CCE, Pune-1I [2014 (34) STR 890].

3. Being aggrieved with the impugned order, the appellant preferred this

appeal on the grounds that:
a. The Service Tax was paid on the amount received as advance from

the prospective customer. But the booking was cancelled
subsequently due to mutual understanding and the contract

between the appellant and their customers also got cancelled. The
customer did not get the possession of the property booked by
them since they cancelled their booking and the booking amount
was refunded entirely to them. Since, the intended service was

Page 4 of 10
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never completed hence, the amount paid by the appellant was

never meant to be paid as tax.
b. Section 11B of the erstwhile Central Excise Act, 1944 is procedural

in nature and can be waived.
c. The issue has already been considered in their favour by the

Commissioner (Appeals) vide his OIA dated 23.10.2018 in respect ·
of their previous application filed on 8.3.2018 on similar grounds.

3.1 The appellant placed reliance on the following Judgements:

0

0

(i) Hon'ble Madras High Court in case ofNatraj and Venkat Associates

Vs. AC, ST [2010 (249) ELT 337]

(ii) M/s Uttam Steel Limited Vs. Union of India-Bombay High Court

[2003(158) E.L.T.274(Bom.)];
(iii) M/s Panchratna Corporation [Order-in-Appeal No. AHM-SUTAX-

000-APP-023-17-18 dated 29.06.2017 passed by Commissioner

(Appeals-II), Central Excise, Ahmedabad];

4. Personal Hearing in the case was held on 04.03.2021 through virtual

mode. Shri Abhishek Shah, Chartered Accountant, attended hearing on
behalf of the appellant. He reiterated submissions made in appeal

memorandum.

5. I have carefully gone through the facts of the case available on record,

grounds of appeal and oral submissions made by the appellant at the time of

hearing. It is observed that the issue to be decided in this case is whether

the order of the adjudicating authority rejecting the refund claim in this case
on the grounds of limitation under Section 11B of the Central Excise Act,

1944 is legal and proper or otherwise.

6. It is observed from the case records that the appellant is providing

service under the category of Construction Service and is booking the units

after receiving payments from the prospective buyers of the units. In the
instant case, they have claimed refund of Service Tax paid on the

f

cancellation of booking in· their commercial project "Addor Aspire". They

have claimed to have discharged the service tax liability based on advance

received from the customers. However, some of the units, as detailed in
Para 6 and 10 of the impugned order, were cancelled by the prospective
buyers after 1.7.2017 and consequently the booking amount was fully

refunded to them. It has been contended that the· Service Tax was paid on
the advance received from the customers and no adjustment of the tax
;~aunt paid under erstwhile Rule 6 (3) of the Service Tax Rules, 1994 was

"~'©wed after 01.07.2017. Hence, the appellant filed a refund claim.

Page 5 of 10
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6.1 The adjudicating authority has vide impugned order rejected the
refund claim amounting to Rs. 53,41,867/- as hit by limitation of time as per
Section 11 B of the Central Excise Act, 1944 made applicable to Service Tax

matters vide Section 83 of the Finance Act, 1944 read with sub-section (3) &
(5) of the Section 141 of the Central GST Act, 2017, being filed by the
appellant beyond one, year period from the relevant date. The Adjudicating
Authority has relied upon the case law of Vodafone Cellular Limited 2014(34)

STR 890 while rejecting the refund claim.

7. It is observed that as per Section 66 E (b) of the Finance Act, 1994, in
case of construction of complex intended for sale to a buyer, consideration
received from the prospective buyers before the issuance of completion

certificate by the competent authority has been included as 'Declared

Service'. Further, some of the bookings have been cancelled, as detailed in

the impugned order, and the amount of booking has been refunded to

prospective buyers. Hence, there has been non-provisions of service as
regards these units and hence they were eligible for credit of tax paid O
respect of these units in terms of Rule 6 (3)of the Service Tax Rules, 1994.
However, such cancellation has occurred after 01.06.2017 i.e. after
implementation of GST and hence they were unable to take such credit. It is

further observed that the tax was paid between 2014 and 2016 and refund

claim was filed on 28.09.2020. These are undisputed facts.

8. In the present case, it is observed that the appellant has raised the
contention that "Section llB states the time limit and procedure to apply

for the refund, it does not restrict the right to claim the refund beyond the
time limit specified in Section llB i.e. one year" and they have relied upon
the judgment of Hon'ble High Court of Bombay in case of Uttam Steel Ltd.

Vs. Union of India [2003 (158) ELT 274 (Born)] wherein it was held that
prescription of time limit in Section llB is only procedural and not
substantive law and thus non-compliance thereof can be waived.

8.1 I have gone through the said judgement of Hon'ble High Court of
Bombay. It is observed that in appeal preferred against the said judgment
of Hon'ble High Court, the Hon'ble Supreme Court has reversed the
judgment of Hon'ble High Court [2015 (319) ELT 598]. Accordingly, the

judgment of High Court of Bombay in case of Uttam Steel Ltd. Vs. Union of

India [2003 (158) ELT 274 (B0m)] cannot be considered, in support of the
contention of the appellant. Hence, their contention is liable for rejection .

9. Further, it is observed that the appellant has also raised contention

<..aaaath t "they paid service tax at the time of collection of advance from the
$ snr, ° '- and as the buyer cancelled the booking before the construction was

2
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completed and the possession was handed over, the intended service was
never completed. Accordingly, the amount that was paid by them was never
meant to be paid as tax." They relied upon the judgement of Hon'ble

Madras High Court in case of Natraj and Venkat Associates Vs. AC, ST

[2010 (249) ELT 337].

9.1 I have gone through the said judgement of Hon'ble Madras High Court

relied upon by the appellant. I find that the said decision has been reversed
by the Division Bench of Hon'ble Madras High Court vide their order dated
23.4.2013 issued in case of Writ Appeal No. 129 of 2010 filed by the
department, reported at [2015 (40) STR 31 (Mad.)]. Hence, the judgement

relied upon by the appellant cannot be taken into consideration, in support

of their contention.

o
10. Further, it is observed that the appellant has relied upon the order

dated 29.05.2017 (issued on 29.06.2017) passed by the Commissioner

(Appeals), Ahmedabad in a similar case of M/s. Panchratna Corporation,

Ahmedabad wherein it was held that the limitation as per the provisions of

Section 11B of Central Excise Act, 1944 as applicable to Service Tax vide

Section 83 of Finance Act, 1994 are not applicable.

10.1 I have gone through the said order dated 29.05.2017 (issued on

29.06.2017) passed by the Commissioner (Appeals), Ahmedabad in case of
M/s. Panchratna Corporation, Ahmedabad. I find that the Commissioner

0 (Appeals), Ahmedabad in the said order examined and analysed the issue,
at length and also relied upon various judgements passed by the different

High Courts and Tribunals, in the cases of similar facts. The findings of the

Commissioner (Appeals) in the said order at para-10 and para-11 are

reproduced below:

"10. I find that in case of construction of commercial complex service,

service tax is required to be paid on the amount received from

prospective buyers towards the booking of complex before the issue of

completion certificate by the competent authority and this process g0es

on for years, as has happened in the instant case and the

bookings/dealings can be cancelled at any point of time by the buyers

before taking of possession of complex by him and therefore, I find that

no service at all has been provided the relevant date of one year and

date of payment as per Section 11B of Central Excise Act, 1944 cannot

be made applicable in the instant case. I further find that since there is
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no contingency prescribed in this type of case, the appellant cannot be

put to loss for want of such contingency.

11. I find that the service tax is payable on the services provided or to be

provided and in this case, once the booking is cancelled and the entire

amount is returned to the proposed buyers, thus no service has been

provided and received, therefore the amount of service tax paid by the

appellant is in the nature ofmerely deposits and not service tax."

10.2 In the present case, it is also observed that the appellant has

also relied upon the abovementioned order dated 29.05.2017 (issued on

29.06.2017) passed by the Commissioner (Appeals), Ahmedabad in similar

case of M/s. Panchratna Corporation, Ahmedabad, during the course of

adjudication by the adjudicating authority. However, I find that the

adjudicating authority has neither examined the applicability of the said

judgement to the facts of the present case nor produced any dings O
thereon to distinguish, in the impugned order.

10.3 It is a settled position that the adjudicating authority is bound to

follow the decisions of the jurisdictional appellate authorities in the similar

set of facts, in terms of the principle of judicial precedence. However, in the

present case, I find that the adjudicating authority erred while issuing the

impugned order, by not examining the abovementioned decision of the

jurisdictional Commissioner (Appeals) in case of M/s. Panchratna

Corporation, Ahmedabad.

o
10.4 Further it is observed that the adjudicating authority has

followed the judgement in the case of M/s. Vodafone Cellular Ltd. Vs. CCE,

Pune-II [2014 (34) STR 890]. I find that the Commissioner (Appeals),

Ahmedabad while issuing order dated 29.05.2017 in case of M/s.

Panchratna Corporation, Ahmedabad, also relied upon various judgements

issued by different Tribunals which also includes the decision of Hon'ble

Tribunal, Ahmedabad in case of CCE & ST, Bhavnagar Vs. Madhvi Procon

Pvt. Limited, as reported in [2015 (38) STR 74 (Tri. Ahmd.)]. It is also a

settled law that in terms of the principle of judicial precedence, the

judgement issued by the jurisdictional appellate authority would prevail,

when two contrary decisions issued by the different appellate authorities in

·,s_- of similar facts. Accordingly, the impugned order passed by the

" ating authority is not legally proper.
e
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10.5 Further, it is also observed that as per the details mentioned in

the table under Para-6 of the impugned order, the date of cancellation in

case of the buyer at Sr. No. 15 (Unit No. 209) is shown as 06.10.2016 i.e.

prior to implementation of GST. Whereas, I find that the discussion and

findings of the adjudicating authority as per Para-7 and 9 of the impugned

order is based on the fact that the buyers had cancelled the bookings, after

the appointed date. of implementation of the GST Act, 2017 which is

factually incorrect, in the case of above mentioned buyer (Unit No. 209).

Accordingly, I find that the factual details, mentioned in the impugned order

also need to be reverified.

11.. In View of the above discussion, I find it appropriate to remand

0 the matter to the adjudicating authority to decide it afresh, after examining

the applicability of the decision of the Commissioner (Appeals), Ahmedabad

dated 29.05.2017 (issued on 29.06.2017) in case of M/s. Panchratna

Corporc;1tion, · Ahmedabad, to the present case and to issue a fresh order,

following the principle of natural justice.

12. In view of the above, the impugned order passed by the

adjudicating authority is set aside. The matter is remanded back to the

adjudicating authority for denovo consideration, for passing fresh order in
.;

terms of above directions.

i~~,v,i-1,,
• 3 t(Akhilesh Kumar)

Commissioner (Appeals)
ca a
Et

%
E

The appeals filed by the appellant stand disposed off in above

(M.P .Sisodiya)
Superintendent (Appeals)
Central Excise, Ahmedabad

Attested

13.

terms.

_o

By Regd. Post A. D
M/s. Addis Infrabuild LLP
32, 3"" Floor, Roopa Building, Sona Roopa,
Opp. Lal Bunglow, CG Road, Ahmedabad-380009
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Copy to :

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner CGST and Central Excise, Ahmedabad-South.
3. The Deputy /Asstt. Commissioner, Central Excise, Division-VI,

Ahmedabad-South.
4 The Deputy/Asstt. Commissioner (Systems), Central Excise,

Ahmedabad-South.
5 Guard file

6. PA File

·'
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